
Title Suit No. 219/2007

HIGH COURT FORM No.( J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

District...Kamrup

In the Court of Munsiff No.2, Guwahati

                           Present :- Mrs Audri Bhattacharyya
                          Tuesday, the 28th  day of November, 2011

Title Suit NO.219/2007

Shri Bharat Kalita...........................................Plaintiff(s)/Petitioner(s)
        -Versus-
ShriChittranjan Sharma..............................Defendant(s)/Opp. Party(ies)

Title Suit No. 219/2007

Give dated or dates This Suit/Case coming on for final

hearing on 24-10-2011 in the presence of

Mr. AkbarAli Ahmed......................... Advocate(s) for Plaintiff.

            and
Sabina Ahmed
Md.Karbon Ali..................................Advocate(s) for Defendant.

and having stood for consideration to this day, the Court

delivered the following judgment:
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JUDGMENT

              This is a suit for declaration, Recovery of possession and for 

permanent injunction.

            The case of the plaintiffs in brief is as follows:-

                     The case of the plaintiff is that Jai Ch. Kalita (since  

deceased)  father  of  the  plaintiff  during  his  lifetime  held  and 

possessed lamd measuring 1 Bigha 11 Lechas under Dag No. 246 

and 6 Bighas 3 Kathas 5 Lechas under Dag No. 350 situated at 

village Pijupara under Mouza Nagarbera in the district of Kamrup. 

Jai  Chandra  Kalita  died  leaving  behind  two  sons  namely  Shri 

Bharat  Kalita  and  Brojen  Kalita  as  legal  heirs   and  the  land 

belonging to him devolved upon his two sons and was mutated in 

their name by order dated 22-01-2007 passed by the Circle Officer 

Nagarbera Revenue Circle. They have been paying land Revenue 

regularly. Shri Brojen Kalita as co-pattadar inherited half of the 

suit land measuring 2 Katha 15 ½ Lechas of land and later on he 

gave  up  /  surrendered  his  share  as  above  to  the  plaintiff   and 

accordingly the land was mutated in the name of the plaintiff  by 

order dated 22-01-2007. In the year 2000 the plaintiff as requested 

by the defendant  gave his land on “Adhi” for cultivation to the 

defendant for a period of 5 Years with condition that the land must 

be handed over to the plaintiff lateron. But in the year 2005, the 

plaintiff made it known to the defendant that from the year 2006 
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the  plaintiff  will  cultivate  the  land  himself.   But  the  defendant 

again requested the plaintiff to allow him to plough the land for the 

year 2006 and the plaintiff allowed him to do so. But for bonafide 

requirement and need the plaintiff asked the defendant on 25-12-

2006  not  to  plough  the  land  as  he  will  self  plough  the  land. 

Thereafter  the  defendant  began  to  cloud  the  right  ,interest  and 

possession  of  the  plaintiff  on  the  suit  land.  In  the  1st part  of 

January,  2007, the defendant  tried to  dig well  on the land with 

malafide intention to change the nature and character of the suit 

land but with the intervention of the local man the defendants were 

prevented. The plaintiff as 1st as first party initiated a proceeding 

u/s  145/146  Cr.P.C.  before  the  Executive  Magistrate,  Guwahati 

immediately and on perusal of petition  was satisfied to attach the 

suit  land vide  order  dated  06-03-2007 in  Case  No.  13m /07 to 

prevent breach of peace and public tranquility and the land is under 

attachment. It is therefore prayed by the plaintiff that a decree amy 

be passed for ejectment of the defendant from the suit land and for 

handing  over  possession  of  the  suit  land  and  for  permanent 

injunction along with others.

 The defendant appeared and filed written statement . The defendant in his 

written statement  stated that  the suit  is  bad for  non joinder of  necessary 

parties namely Arun Klita an Arup Sharma and that the suit is barred by 

limitation. The defendant denied that the defendant was Adhiar under the 

plaintiff since the Year 2000. The defendant stated that there is a Salagram 

Mandir  over  the  said  land  since  the  days  of  the  predecessor  of  of  the 

defendant which has been mainttained by the defendant’s family.  Besides 
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this, there is a cowshed of the defendant and other valuable zirates , trees etc 

planted by the predecessor of the defendant.  The case of the defendant is 

that Late Debendra Sharma , the father of the defendant and Arun Chandra 

Kalita ( since deceased)  , the father of one Niren Kalita were the owners and 

the pattadars of land measuring 3 Bighas 17 Lechas covered by Dag No. 

179(old)/ 283( new) of K.P.Patta No. 54 of village Pizupara, Mouza Pachim 

Chamaria. The land in Dag No. 283 is adjacent to the land of Dag No. 245 

which belongs to late Daben Chandra Sharma , the father of the defendant 

and the same is a basti land of the defendant. It is further mentioned that out 

of  the said 3 Bighas 0 Katha 17 Lechas of land of Dag No. 283 late Arun 

Kalita was the owner of 1 Katha of land which is situated on the northern 

been  side  of  the  said  Dag  and  inherited  by  Niren  Kalita.  As  such  the 

defendant has been occupying  and possessing the remaining land of dag No. 

283  along  with  Dag  No.  245  since  the  days  of  his  father.  Late  Daben 

Chandra Sharma after obtaining the certified copy of draft Citha in respect 

of land of Dag No. 283of K.P.Patta No. 54 had come toknow that Dag No. 

283 is shown to have been bifurcated into two Dags, i.e. Dag No. 283(old)/ 

247(new)  an 282(old)/ 246(new) showing the area in Dag No. 283 an 282 as 

2 Bighas 18 Lechas an 1 Bigha 11 Lechas respectively as per the said copy 

of Citha. It is also shown that the land in the Dag No. 282(old)/ 246(new) is 

in the name of Joy Chandra Kalita as pattadar and the patta was turned as ek-

channa Patta. Having come to know about the same Late Daben Chandra 

Sharma  initiated  a  proceeding  being  Case  No.  36/75-  before  the  Circle 

officer , Chayagoan Revenue Circle , for  cancellation of the said Dag and 

Patta  which stands  in the name of Joy Chandra Kalita,  the father  of  the 

plaintiff. The Circle Officer after obtaining the report an on comparison of 

the  old  records  vide  order  dated 03-01-1977 held  that  the  new Dag No. 
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282(old)  /246(new)  has  been  created  in  respect  of  the  land  in  Dag  No. 

283(old) without there having any order to that  effect  showing the lesser 

area in Dag No. 283(old) / 247(new) . By the said order it was further held 

that  although by  creating  a  new Dag,  i.e.   Dag  No.  283(old)/  246(new) 

showing to have been standing in the name of Joy Chandra Kalita, but the 

land covered by the said Dag is actually in possession of Daben Chandra 

Kalita. As such the ekchanna Patta in respect of new Dag should have been 

in the name of Daben Chandra Kalita and Niren Chandra Kalita as they were 

the co pattadars of the land covered by Dag No. 283. It was further held that 

Joy Chandra Kalita cannot be the co-owner and pattadar of the said land and 

it was directed to issue notice to that effect. After the order being passed, the 

father of the defendant and the defendant was/is on bonafide presumption 

that the land record was corrected as per the said order dated 03-01-1977 . 

The defendant is in peaceful possession of the entire land including the suit 

land since the days of his father . It is further state in the written statement 

that the land in Dag No. 246 contained approximately 1 Bigha. Only after 

the institution of  the  present  suit  the defendant  came to know about  the 

issuance of the Patta  

It is prayed by the defendant to dismiss the suit of the plaintiffs. 

Based  upon the  pleadings  of  both  the  parties  and the  documents  on  the 

record, the following issues are framed in the suit by my predecessor:-

ISSUES:-

1) Whether there is any cause of action for the suit?

2) Whether the suit is maintainable in facts as well as in law?
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3) Whether the suit is barred by limitation?

4) Whether the suit is bad for defect of parties?

5) Whether the defendant is a adihar of the plaintiff?

6) Whether the defendant is liable to be evicted from the suit land?

7) To what relief/reliefs  the parties are entitled to ?

DISCUSSION, DECISSION AN REASONS THEREOF:-

I  have  perused  the  evidence  on  record  an  gone  through  he  exhibits 

submitted  by  both  the  parties.  The  plaintiff  adduced  the  evidence  of 

3(three)  witnesses and but only wo of them were cross examined. The 

defendant side adduced the evidence of three witnesses and they were 

cross examined.. 

ISSUE No. 1

This issue relate as to whether there is any cause of action for the suit.

With regard to the cause of action, the Hon'ble Apex Court in Kunjan 

Nair Sivaraman Nair Vs. Narayanan Nair and Ors. reported in (2004) 

3 SCC 277 held at para 16 as thus :

"the   expression  'cause  of  action'  has  acquired  a  judicially  settled 

meaning.  In  the  restricted  sense  'cause  of  action'  means  the 

circumstances forming the infraction of the right or the immediate 

occasion for the action. In the wider sense, it means the necessary 

conditions  for  the  maintenance  of  the  suit,  including not  only  the 

infraction of the right, but the infraction coupled with the right itself. 
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Compendiously  the  expression  means  every  fact  which  would  be 

necessary for the plaintiff to prove, if traversed, in order to support 

his right to the judgment of the Court. Every fact which is necessary 

to be proved, as distinguished from every piece of evidence which is 

necessary to prove each fact, comprises in 'cause of action'. "

              In the present case before us the contention of the plaintiff is that Jai 

Ch. Kalita (since deceased) father of the plaintiff during his lifetime held and 

possessed lamd measuring 1 Bigha 11 Lechas under Dag No. 246 situated at 

village Pijupara under Mouza Nagar Bera in the district of Kamrup and after 

his death the land belonging to him devolved upon his two sons and was 

mutated  in  their  name  by  order  dated  22-01-2007  passed  by  the  Circle 

Officer  Nagarbera  Revenue  Circle.  In  the  year  2000  the  plaintiff  as 

requested by the defendant gave his land on “Adhi” for cultivation to the 

defendant for a period of 5 Years .But for bonafide requirement and need the 

plaintiff asked the defendant on 25-12-2006 not to plough the land as he will 

self  plough  the  land.  Thereafter  the  defendant  began  to  cloud  the  right 

,interest and possession of the plaintiff on the suit land. On the other hand 

the  defendant  denied  that  they  were   adhiar  and  denied  the  title  of  the 

plaintiff. The defendant claimed to be in possession of the suit land since the 

days of his father.

In view of the above discussion it  is seen that the plaintiff  has narrate a 

bundle of facts which would be necessary for the plaintiff to prove, in order 

to support his right to the judgment .Hence there is cause of action for the 

suit. 

This issue is decided in affirmative.
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ISSUE No. 2 an 4

These two issue relate to as to whether  the suit is maintainable in facts as 

well as in law an whether the suit is bad for defect of parties.

                      The defendant in his written statement state that the suit is  

not maintainable in law as well as in facts . The insant suit is being filed 

without seeking relief for declaration of right, title and interest over the 

alleged suit land and as such the plaintiff is not entitled for relief. 

                 Going through the amended plaint of the plaintiff which was 

allowed to be filed by my learned predecessor on an application filed by 

the plaintiff under order 6 Rule 17 r.w.s. 151 C.P.C., it is seen that the 

plaintiff has prayed for declaration of right , title and interest over the suit 

land along with ejectment of the defendant from the suit  land and for 

recovery of possession along with other reliefs. Hence the contention of 

the defendan that the suit is filed without seeking relief for declaration of 

right, title and interest over the alleged suit land is not sustainable.

              The defendant further stated in his written statement that the suit  

is bad for non joinder of necessary parties. In this respect the pleadings of 

the defendant is that  Late Debendra Sharma , the father of the defendant 

and Arun Chandra Kalita ( since deceased)  ,  the father of one Niren 

Kalita were the owners and the pattadars of land measuring 3 Bighas 17 

Lechas covered by Dag No. 179(old)/ 283( new) of K.P.Patta No. 54 of 

village Pizupara, Mouza Pachim Chamaria. It is further mentioned that 

out of  the said 3 Boghas 0 Katha 17 Lechas of land of Dag No. 283 late 

Arun Kalita was the owner of 1 Katha of land which is situated on the 

northern been side  of   Dag No.  245(  land belonging to  the  father  of 

defendant)and inherited by Niren Kalita. 
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                 Going through the documents submitted by DW1, particularly,

i)      Exhibit A is the certified copy of the Draft Citha of Dag No. 

179(old)/ 283(new) of K. Patta No. 54 for the year 1950-1954.

It is seen that Dag No. 179(old)/ 283(new)  in respect of land measuring 3 

Bighas 17 Lechas was mutate in the name of Daben Chandra Sharma and 

Arun Kalita. 

But Exhibit B which is the certified copy of the Draft Citha of Dag 

No. 282(old) / 246(new) and 283(old) / 247(new) dated 29-01-1975 

shows that  Dag No.  283 is  bifurcate  into two Dags,  i.e.  Dag No. 

283(old)/ 247(new)  an 282(old)/ 246(new) showing the area in Dag 

No.  283  an  282  as  2  Bighas  18  Lechas  an  1  Bigha  11  Lechas 

respectively. 

             It is further seen fron Exhibit B that the name of  Niren Kalita 

( son of Arun Kalita ) was mutated in respect of Dag No. 247 only 

and the plaintiff did not include the said land under the dag no. 247 as 

the suit land nor claimed any relief against Niren Kaita, who is the 

heir of Arup Kalita. The claim of the plaintiff is based only in respect 

of land under Dag No. 282(old)/ 246(new).    Moreover though the 

defendant pleaded that the said land belonged to his father and that 

the brother of the defendant being co owner an pattadar of aforesaid 

patta  is  also  necessary  party,  it  is  seen  that  the  pleadings  of  the 

defendants as a whole that the defendant claimed to be in possession 

through out all alone from the days of his father.

In view of the above discussions,  these  two issues  are  decided in 

favour of the plaintiff.
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ISSUE No. 3.

This issue relates as to whether the suit is barred by limitation.

The plaintiff in his pleadings stated that  in the year 2000 the plaintiff 

as requested by the defendant gave his land on “Adhi” for cultivation 

to the defendant for a period of 5 Years with condition that the land 

must be handed over to the plaintiff lateron. But in the year 2005, the 

plaintiff made it known to the defendant that from the year 2006 the 

plaintiff  will  cultivate  the  land  himself.   But  the  defendant  again 

requested the plaintiff to allow him to plough the land for the year 

2006  and  the  plaintiff  allowed  him  to  do  so.  But  for  bonafide 

requirement and need the plaintiff asked the defendant on 25-12-2006 

not to plough the land as he will self plough the land. Thereafter the 

defendant  began to  cloud the  right  ,interest  and possession  of  the 

plaintiff  on  the  suit  land.  In  the  1st part  of  January,  2007,  the 

defendant  tried to  dig well  on the land with malafide  intention to 

change  the  nature  and  character  of  the  suit  land  but  with  the 

intervention of the local man the defendants were prevented.

 The suit was filed on 28-03-2007.

As the suit relates to immovable property, it is held that the suit is 

filed within the period of limitation.

 This issue is decided in favour of the plaintiff.

ISSUE No. 5

This issue relates as to whether the defendant is a adihar of the plaintiff.
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         The plaintiff in his pleadings pleaded that In the year 2000 the plaintiff 

as requested by the defendant gave his land on “Adhi” for cultivation to the 

defendant  for  a  period of  5  Years  with  condition  that  the  land must  be 

handed over to the plaintiff lateron. But in the year 2005, the plaintiff made 

it known to the defendant that from the year 2006 the plaintiff will cultivate 

the land himself.  As the defendant again requested the plaintiff to allow him 

to plough the land for the year 2006 and the plaintiff allowed him to do so. 

But for bonafide requirement and need the plaintiff asked the defendant on 

25-12-2006 not to plough the land as he will self plough the land. Thereafter 

the  defendant  began  to  cloud  the  right  ,interest  and  possession  of  the 

plaintiff on the suit land. In the 1st part of January, 2007, the defendant tried 

to dig well on the land with malafide intention to change the nature and 

character  of  the suit  land but  with the intervention of  the local  man  the 

defendants  were  prevented.  The  plaintiff  as  1st as  first  party  initiated  a 

proceedingu/s 145/146 Cr.P.C. before the Executive Magistrate, Guwahati 

immediately and on perusal of petition  was satisfied to attach the suit land 

vide order dated 06-03-2007 in Case No. 13m /07 to prevent breach of peace 

and public tranquility.

The witness of the plaintiff as PW1( The plaintiff  himself)  supported the 

pleadings  in  his  evidence  on  affidavit  and  exhibited  the  following 

documents:-

i) Exhibit 1 is the copy of Chitha Mutation in respect of suit land in 

the name of the plaintiff .

ii) Exhibit 2(i), 2(ii) and 2(iii)  are the copy of Revenue receipt

iii) Exhibit 3 is the Trace map.

iv) Exhibit 4 is the order of the Circle officer dated 14-03-1966.

11

11



v) Exhibit 5 is  order passed by Executive Magistrate dated 05-03-

2007.

 PW2, Shri Brojo Mohom Kalita supported the plaintiff that the suit land 

was  given  to  the  defendant  on  “Adhi”  basis  for  the  cultivation  of 

vegetables. 

 Bu  PW1 in  his  cross  examination  stated  that  the  defendant  is  a 

Brahmin and he does not cultivate land. He further stated in his cross 

that there is a Salagram Mandir  over the suit  land. There are also 

cowshed  belonging  to  the  defendant.  PW2  during  his  cross 

examination stated that he did not know when the land was given to 

the defendant and under what condition.

  

           Moreover , though the plaintiff pleaded that the suit land was 

given in adhi to the defendant, but in para 3 of the plaint, the plaintiff 

stated that the suit land is an old basti land wherein the father of the 

plaintiff  during  his  lifetime  planted  various  vegetables,  treeslike 

jackfruit, mango, nuts , banana , bamboo, olive trees. 

 

            The document of the defendant, Exhibited as Exhibit E, which 

is the Trace Map of Dag No. 245,246, 247, 248 is gone through. It is 

reflected that Dag No. 246 is adjacent to Dag No. 245 and 247. As 

per  Exhibit  C,  the  Dag No.  245 and 246 are  Basti  Land .  Hence 

inference can be drawn that the suit land is a Basti land.
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            Further  the Exhibit 1 reflects that the suit land is mutated in 

the name of the plaintiff vide order dated 22-01-2007 by the Circle 

Officer, Nagarbera Revenue Circle. On the other hand, Exhibit A is 

the certified copy of the Draft Citha of Dag No. 179(old)/ 283(new) 

of K. Patta No. 54 for the year 1950-1954, which reflects that the 

land  in  Dag  No.  179(old)  /283(new)  ,  measuring  3  Bighas  17 

Lechas,stood in the name of the father of the plaintiff and one Arun 

Kalita.

                       The Hon’ble Supreme Court in many cases pointed out that  

the mutation entries usually do not confer title to the land. Further under the 

assam  Land  and  Revenue  Regulation,  there  is  provision  how  mutation 

entries are to be made, how jamabandi are to be granted and how chithas are 

to  be corrected and prepared.  These provisions have been there.  If  these 

records of right are prepared and maintained in accordance with law or in 

consonance with the provisions of the said Regulation, they have certainly 

evidentiary  value  to  establish  the  title  of  a  person,  otherwise  the  whole 

Assam Land and Revenue Regulation and the provisions of issue of patta 

and also the jamabandi shall  be otiose and irrelevant.  That cannot be the 

purpose of the Assam Land and Revenue regulation. 

In this connection Exhibit D is the order ated 03-01-1977 passed in 

case No. 36 /75-76 by the Revenue Circle Officer , Chaygoan is gone 

through.

                 It is reflected from Exhibit D that Circle Officer after obtaining 

the report an comparison of the old records vide order dated 03-01-1977 

held that the new Dag No. 282(old) /246(new) has been created in respect of 
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the land in Dag no. 283(old) without there having any order to that effect 

showing the lesser area in Dag No. 283(old) / 247(new) . By the said order it 

was further held that although by creating a new Dag, i.e.  Dag No. 283(old)/ 

246(new) showing to have been standing in the name of Joy Chandra Kalita, 

but  the land covered by the said Dag is actually in possession of Daben 

Chandra Kalita. As such the ekchanna Patta in respect of new Dag should 

have been in the name of Daben Chandra Kalita and Niren Chandra Kalita as 

they were  the  co  pattadars  of  the land covered by Dag No.  283.  It  was 

further directed to issue notice to that effect.

             In the present case before us, it has been observed that in a suit for  

declaration of right, title and interest of the plaintiff over the suit land and     

going through the evidence of the witnesses it is seen that the plaintiff has 

failed to create a high degree of probability that the plaintiff  was ever in 

possession of the suit land and that he handed over the possession of the suit 

land  to  the defendant  on “Adhi  basis”  for  cultivation.  His  pleadings  of 

possession  is  failed  to  be  established  by  him by  way  of  evidence..  The 

plaintiff also failed to provide any explaination of the presence of Salagram 

Mandir over the suit land , which the defendant pleaded to be constructed by 

their predecessor.

            On the other hand the defendant adduced the evidence of three 

witness, along with documents .DW2 an DW3 supported the pleadings of 

the  defendant  so  far  as  possession  of  he  defendant  over  the  suit  land is 

concerned.

  In view of the above discussion  Issue No. 5 is decided in negative.
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ISSUE NO. 6 :

This issue relates as to whether the defendant is liable to be evicted from the 

suit land.

              It is seen from the decision arrive at issue No. 5, that the plaintiff  

has failed to establish the fact that he was in possession of the suit land at 

any point of time and as the rightful owner he ever gave the suit land to the 

defendant for cultivation on adhi basis.

                      On the other hand it is prayed by the plaintiffs that a decree  be 

passed in favour of the plaintiffs declaring their right, Title and interest over 

the suit land by evicting the defendant from the suit land. It implies that 

plaintiffs  admitted  the possession of  the  defendants  over  the suit  land at 

present, without establishing their  possession or dispossession.

       The  defendant  has  been  able  to   established  a  higher  degree  of 

probability that he did not dispossess the plaintiff as the defendant is  all in 

continuous possession of the suit land since the days of his father. Hence the 

defendant is not liable to be evicted from the suit land.

            In view of the above discussion, this issue is decided in negative.

ISSUE NO. 7:-

This issues relates as to what  relief/reliefs  the parties are  entitled to.

As  the  plaintiff  failed  to  establish  his   right,  title  interest  and 

possession   over  the  suit  land,  he  is   not  entitled  to  decree  as 

prayed for in the plaint.   The suit  of the plaintiffs is  dismissed. 
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They are also not entitled to any other reliefs as prayed for in the 

plaint. Cost is not imposed considering the nature and facts of the 

case.

 

ORDER

The suit of the plaintiff is dismissed. Considering the facts and 

circumstances of   the suit, parties are to bear their own cost..

 Prepare decree accordingly.

                Given under my hand and seal of the court on this the 28th  day of 

November ,2011.

                                                                     Mrs Audri Bhattacharyya,

                                                                     Munsiff No. 2, Kamrup.
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Appendix

List of Plaintiff witness:

1. PW1, Shri Bharat Kalita.

2. PW2 Shri Brojo Mohon Kalita

3. PW3 Shri Hemanta Pathak.

List of witness of the defendant.

i) DW1 Shri Chiattraranjan Sarma.

ii) DW2   Shri Ramcharan Kalita.

iii) DW3  Shri Biren Kalita.

List of documents exhibited by plaintiffs:-

i) Exhibit 1 is the copy of Chitha Mutation in respect of suit 

land in the   name of the plaintiff .

ii) Exhibit 2(i), 2(ii) and 2(iii)  are the copy of Revenue receipt

iii) Exhibit 3 is the Trace map.

iv) Exhibit 4 is the order of the Circle officer dated 14-03-1966.

v) Exhibit 5 is  order passed by Executive Magistrate dated 05-

03-2007.

List of documents exhibited by the defendant :-

i) Exhibit A is the certified copy of the Draft Citha of Dag No. 

179(old)/ 283(new) of K. Patta No. 54 for the year 1950-1954.

ii) Exhibit A(1) is the certified copy of the Jammabandi of Dag 

No. 245 of Patta No. 54 dated 13-11-1975.
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iii) Exhibit B is the certified copy of the Draft Citha of Dag No. 

282(old)  /  246(new)  and  283(old)  /  247(new)  dated  29-01-

1975.

iv) Exhibit C is the certified copy of the citha of Dag No. 245 and 

247 dated 18-03-2009.

v) Exhibit D is the order ated 03-01-1977 passed in case No. 36 /

75-76 by the Revenue Circle Officer , Chaygoan.

vi) Exhibit E is the Trace Map of ag No. 245,246, 247, 248.

vii) Exhibit F is the Govt. Goan Burah certificate. 

                                                                     Mrs Audri Bhattacharyya,

                                                                     Munsiff No. 2, Kamrup.
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