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DISTRICT  :  KAMRUP. 
 

IN THE COURT OF CIVIL JUDGE NO 1, 
KAMRUP: GUWAHATI: 

 
 
 
PRESENT  :       Sri J.K. Pramanik, A.J.S. 

               Civil Judge No. 1,  
              Kamrup, Guwahati. 

 
 

       Monday, 29th  day of   November of 2010 
 
 

TITLE SUIT NO. 361 of 2005 
 

 

1) Shri Ravinder Pal Singh Sahani  ---- Plaintiff (s)                                                                                                                           

                

                                       -Versus- 
 

2)  Shri Ravindar Singh    --------         Defendant (s) 
 

 
 This suit coming on for final hearing on 28-05-2011 in the 

presence of : -  
 

                                                                                                                                                                                              
1)  Mr. R. C. Sancheti     ------  Advocates for the plaintiff (s)                                                                                                                                               

 
            -And- 
 

1)  Mr. A. Sattar, 
2)  Ms. M. Kumari, 
3)  Mr. Z. Mukit, 
4)  Mr. R.P. Gupta        ----- Advocate for the defendant(s). 

 
 

 And having stood for consideration to this day the Court 

delivered the following judgment:- 

 

JUDGMENT 
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 This is a suit for ejectment and recovery of Khass possession and 

for realization of arrear rent as well as for declaration of right, title and 

interest of plaintiff and for recovery of Khass possession.  

 Plaintiff’s case in brief is that in the month of July 1994, the 

plaintiff purchased the suit land measuring 15 lecahs covered by Dag 

No. 773 of K.P. Patta No. 421 of Sahar Guwahati, Part – II, Mouza – 

Guwahati together with an Assam type house standing thereon as 

described in the Schedule of the plaint vide registered Sale Deed No. 

2971 dated 4-07-1994. After purchase of the said land the plaintiff got 

his name mutation in the jamma bandi. The plaintiff has also been 

paying the land revenue in respect to the suit land, also the municipal 

holding No. 132 Ward No. 128 of G.M.C. has been allotted to the 

plaintiff with respect to the aforesaid Assam type house standing over 

the suit land. The further claim of the plaintiff is that before the 

purchase of the aforesaid land from Ikbal Rasul, he was a tenant under 

him in respect of shop house which was standing over 2.3 lechas ( 11 

X 30 feet) of land wherein he was carrying on business of trading of 

machineries and tools under the name and style of Rabindar 

Engineering house at monthly rent of Rs. 600/- and on the remaining 

portion of land measuring 12.7 lechas, there was another tenant 

namely Rabindar Singh the present defendant at a monthly rent of Rs. 

1400 under the said Ikbal Rasul. The said defendant is running a 

business of repairing workshop under the name and style of Hamdard 

Engineering Works in the front portion of the suit land and remaining 
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10 lechas of land was vacant land wherein the plaintiff subsequently 

raised a temporary shed in the year 1997 with due permission of the 

plaintiff. The land and the shop under the possession of the defendant, 

aforesaid, as tenant is fully described in Schedule B as suit land. The 

plaintiff stated that after his aforesaid purchase he intimated and 

defendant as regard as purchase of the suit property and accordingly 

the defendant attorned the plaintiff as his land lord and agree to pay 

him the monthly rent in respect of house under his possession at the 

rate of Rs. 1400/- per month to the plaintiff with effect from the 

month of August, 1994. It is stated that after attornment as such the 

defendant paid the plaintiff monthly rent up to the March of 2004 and 

the plaintiff also issued the rent receipt. But from the monthly of April 

2004 the defendant paid the plaintiff monthly rent up to the March of 

2005 the defendant failed to pay the rent inspite of repeated demands 

and requestes by the plaintiff. Thereafter --------- the plaintiff to the 

defendant and asked him for the payment of arrear rent amounting to 

Rs. 7,000/- and the current rent within seven days of subsequent 

month as per English Calendar month, when the defendant told the 

plaintiff that he ha also purchased the remaining land from other 

brothers of Ikbal Rasul, which is just adjacent to the plot of plaintiff 

long back sometime in the year 1985 and 1990 and now he desires to 

raise a construction thereon and as such he requested the plaintiff to 

wait for some times more by assuring the plaintiff  to make the 

payment of entire arrear rent at a time and accordingly the plaintiff 

waited for the same. Accordingly, in the month of January 2005 again 

the plaintiff requested the defendant to make payment of the arrear 

rent then also the defendant prayed for sometime for the construction 
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of the building on his purchased land and then to shift to his that 

land from the suit land. But the defendant did not construct the R.C.C. 

building in his land nor vested from suit premises  even after expiry of 

the month of August 2005 and without paying any heed to the several 

requests and demands made by the plaintiff on 14.10.2005 the 

defendant refused to pay the arrear rent and further rent from the 

month of October, 2005 to the plaintiff by claiming himself as owner of 

the suit land and house and denied the relationship of the land lord 

and tenant. The cause of action for the said arose on 4.7.1994 when 

the plaintiff purchased the suit land and on 4.1.2005 when the 

defendant refused to make payment of arrear rent disputing the title 

of the plaintiff and on  different subsequent thereto. Hence the suit. 

While, on the other hand, by filing written statement the defendant 

denying the truth of the allegations brought against him, inter alia, 

stated that the suit is not maintainable, that the suit is barred by 

limitation, the suit is bad for principle of estoppel, waiver and 

acquiescence, the suit is bad for non joinder of necessary parties, the 

suit is barred by principle of resjudcata in view of the verdict of T.S. 

245/86 (T.S. NO. 7/94). It is stated that Schedule A and Schedule B 

land is shown in the plaint are not identifiable with the land alleged to 

have been purchased by the plaintiff. Accordingly, denying the 

plaintiff’s title and locus standi to file the suit, the answering defendant 

further stated that he purchased 1 Katha, 1 Lecha ( 2.81 Are) of land 

from Iftekar Rasul by way of Deed No. 10716 dated 31.10.1985 and 

thereby the defendant became he sole owner and possessor over the 

suit land with its clear, unambiguous and specific boundary fully 
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identifiable as shown in the said Sale Deed No. 1. The claim of the 

defendant is that they purchased by the aforesaid Deed dated 

31.10.1985 much earlier then of the alleged purchased of the plaintiff 

on 4.7.1994, as such the question of plaintiff’s title in much as 

relationship of land lord/tenant with respect of the land in question as 

claimed by the plaintiff does not arise at all. The answering defendant 

also denied that he had ever been a tenant of Iqbal Rasul and 

occupied any land as tenant by him in order to run his business under 

the name and style of M/S Hamdard Engineering Works which is 

established in the purchased land of the defendant, aforesaid. 

Accordingly, the plaintiff denied the truth of the plaintiff’s claim by 

asserting his own title over the suit land and house by right of 

purchase and accordingly prayed for dismissal of the suit. 

 

 From the pleadings of the both sides, following issues have been 

framed by my predecessor in office Vide order dated 4.8.2009 afresh, 

after hearing both sides. 

 

1) Whether the suit is maintainable in its present form? 

2) Whether the suit is barred by limitation? 

3) Whether the suit is bad for non-joinder of necessary 

parties? 

4) Whether the suit is properly valued and proper court fee is 

paid? 

5) Whether the plaintiff is a land lord of the Schedule B land 

and the structure standing thereon? 
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6) Whether the defendant is a tenant of the 

plaintiff in respect of the Schedule B land and house and 

the temporary structure standing thereon at a monthly 

rent of Rs. 1400/- 

7) Whether the defendant was ever a tenant of Iqbal Rasul so 

as to attorn tenancy of the plaintiff on alleged alienation of 

land by Iqbal Rasu in favour of the plaintiff. 

8) Whether the suit is barred by the principles of Res judicate 

in view of the verdict of T.S. No. 245/86 (T.S. No. 7/84)? 

9) Whether the defendant is the owner, title holder and the 

possessor of a plot of land measuring 1 Katha, 1 Lecha of 

Dag No. 1327 of K.P. Patta No. 840 ( Old), 531 ( New) by 

ding of purchase from Iftekar Rasul? 

10) Whether the suit is hit by the principles of estoppels, 

waiver and acquiescence? 

11) To what relief/reliefs the plaintiff is entitled? 

 

ISSUE NO. 1 

This issue relate to the maintainability of the suit. Evidence on 

record shows that as against the claim of the plaintiff that the plaintiff 

purchased the suit property described in the Schedule in the plaint 

from its original owner Md. Iqbal Rasul Vide Sale Deed No. 2971/94 

dtd. 4.7.1994 in which along with the defendant, the plaintiff was the 

monthly tenant. Further claim of the plaintiff is that after the said 

purchase. The defendant attorned him as landlord and paid monthly 

rent till March, 2004 and failed to payment from April, 2004 and or 

demand, the defendant did not payment although agreed to 
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……………….. the said premises by paying arrear rent and shifting to 

his purchased land near the suit property by constructing residential  

Building. But, ………./ defendant did not comply and subsequently 

refused to ------------ and pay rent during the title of the plaintiff and 

relationship of landlord and ………………………… claiming title in him as 

the suit land by right of purchase on him. 

While, the/claim of the defendant is denied of the truth of 

allegations and the alleged tenancy. Defendant stated that they never  

 --------------------------------------------------------------------- 

 

ISSUE NO. 5, 6 AND 7 :- 

 

 These Issues are inter alia that one another based on point asto 

whether the plaintiff is the owner and land lord B Schedule land and 

one defendant is the tenant under the plaintiff and also whether the 

defendants were earlier tenant of the Ekbal Rashul, the so called 

vendor of the plaintiff. It is the claimed of the plaintiff that he has 

landlord and defendants have tenant under him and earlier was they  

also tenant who is vendor Ekbal Rashul with respect to the suit land 

which is later on purchased by him from said Ekbal Rashul and to 

which the defendant adorned him as the land lord. As such atorned lies 

on the plaintiff to prove his claim. The evidence of P.W. 1 Rabindra Pal 

Singh in cross is that he purchased the land from Ekbal Rashul, who is 

the owner of 15 Lechas of land under the suit Dag but a submitted no 

document to show the owners of his vendors (Ikbal Rashul). He also 

admitted that he has not submitted any document to prove that he 

purchased the land within the boundary as described in the plaint. 
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Even in cross he admitted that he has not submitted the Sale Deed 

in question. As regards he admitted there is no written tenancy 

agreement between him and defendant and he issued no notice to the 

defendant to show that he become his land lord. Apart in his evidence 

in cross he stated that he submitted two printed receipt books in which 

counter foiled does not show any signature put by the defendant. 

Similarly, P.W. 2 Indrapal Singh also cross in his admitted that he has 

not seen the sale deed and when he has not submitted any document 

to show that plaintiff has purchased the suit land in that defendant is 

tenant under the plaintiff. P.W. 3 Harpit Singh Anand in his evidence in 

cross also admitted that plaintiff is his cousin on affidavit as per 

version of the plaintiff and he know from his brother plaintiff that he 

has purchased the land and defendant is tenant under him. Apart from 

the scrutiny of the record it reveals that plaintiff Sri Rabindra Pal Singh 

submitted Ext. 1 copy of the mutation order in his name Ext. 2(A)  and 

2(B) being the land revenue receipt and Ext. 4 is extract copy 

assessment and holding No. 132 showing the house standing 5 Lechas 

of land 10 lechas being the vacant land Ext. 5 is the receipt and shop 

No. 47801 issued in the name of Rabinder Engineering House. Ext. 

5(1) is a receipt of shop No. 47801 alleged to be let out to the 

defendant. Also the plaintiff submitted Ext. 6 series in the form of rent 

receipt issued by Ekbal and further Ext. Ext. 7 series which are 

monthly receipt from the month of August 94-95 to plaintiff in the 

name of defendant and the plaintiff also submitted Ext. 8 the mutation 

order in his name. 
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 In view of what discussion herein above it is apparent that 

plaintiff failed to establish his title over the suit land as he had 

admittedly denied to submit the sale deed with respect to the suit land 

in his favour executed by Ekbal. The evidence of P.W. 2 and 3 also 

deposed similarly did not support the case of the plaintiff as regard the 

ownership. Similarly, the plaintiff also failed to establish by illegal 

evidence with the defendant tenant under him as the Ext. 7 series 

does not prove the payment of rent to him as alleged  has admittedly 

there is no signatures in the counter foiled of the said rent receipt. 

Apart entire mutation record is not the document of title and it does 

not conferred title of the plaintiff. While in contrary D.W. 1 proved his 

defence by proving Ext. 1 Registered Sale Deed No. 10616 dated 31-

08-2005 Ext. 2 to 2(3)`which are Municipal Tax Receipts in his name 

Ext. 3 Jamabandi and also proved Ext. 4 Land Revenue Paying 

Receipts to his plaintiff proved Ext. 5 the Trade License and Ext. 6 

Electric Bill as such the aforesaid Sale Deed couple with aforesaid 

mutation order and other document aforesaid. Defendant has proved 

by legal evidence his title over the land in question. In the 

circumstances where plaintiff failed to prove his title, landlord tenant 

relationship with the defendant and even identity of the suit land he 

claimed. Accordingly, it is apparent pleas of the evidence of the 

defendant prevail from the evidence of the plaintiff. Such being the 

situation as discussed herein above plaintiff has miserable failed to 

prove his case against the defendant. Accordingly, issue Nos. 5, 6 and 

7 answered and decided in negative. 

 

ISSUE NO. 8 
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 As to whether the suit is barred by principle of res-judicata in 

view of decision passed in T.S. 245/86 (T.S. 7/94). In this respect, the 

contention of the plaintiff ( P.W. 1 Rabindra Pal Singh Sahani) 

judgment passed in T.S. 245/86 is not related to the land of the 

plaintiff, rather the land purchased by the defendant from other co-

owners except Ekbal was dispute by one Samin Hazarika and since the 

suit was dismissed the said Samin Hazarika preferred an appeal No. 

R.A.F. No. 91/05 which is pending before the Hon’ble Gauhati High 

Court for disposal and as such it is not correct that decision of that 

case shall decided the present suit and said judgment binding on the 

plaintiff.  In this respect in cross P.W. 1 remained intact and he 

admitted that appeal is pending before the Hon’ble High Court. 

According to the plaintiff the judgment passed in 245/86 is not related 

to the plaintiffs land (i.e. the suit land). Moreover, there is no other 

evidence on record to hold that instant suit is barred by the principle 

of res-judicata in view of the verdict of T.S. 245/86 (T.S. 7/94). 

Hence, this Issue is answer and decided accordingly.  

 

ISSUE NO. 9 

 

 As to whether the defendant is the owner and possessor of land 

measuring 1 Katha, 1 Lechas in Dag No. 327 in K.P. Patta No. 840 

(Old)/531(New) by purchase Ekbal Rashul. In this respect the for 

going discussion made in the Issue Nos. 5, 6, 7 above it is seen that 

plaintiff has filed to prove his right, title and interest and possession 

over the suit land. While, the evidence of exhibits 1 series Registered 
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Sale Deed No. 10761 dated 31- 08-85, Muncipal Tax Paying 

Receipt (Ext. 2 series) copy of Jamabandi Ext. 3 Land Revenue Paying 

Receipt Ext. 4 and 5,  Trade License Ext. 5, Electrict Bill dated 16-12-

85 Ext. 6 etc. had proved that the title possession of the defendant 

over the said land  1K, 1 L, by right purchase their Eftikar Rashul. This 

issue answer and decide in affirmative.  

 

ISSUE NO. 10 

 

 As regards the point asto whether the suit is hit by his plea of 

estoppels, waiver, and acquisition and from the scrutiny of evidence on 

record it is seen that plaintiff failed to establish his title over the suit 

land. But in contrary the defendant has established title and 

possession  over the suit land by right of his purchase by Registered 

Sale Deed No. 10716 dated 31-10-85 from Iftikar Rashul who is much 

earlier then the alleged  purchase of the plaintiff and alleged purchase 

of the plaintiff from Ikbal Rushul by the Registered Sale Deed No. 

2971 dated 4-7-94 ( Which is not proved). From the plaint it is seen 

that plaintiff nothing stated in the plaint as regard the alleged 

purchase which is of the suit land by the defendant nor shout for any 

relief against, although claim his title over the suit land who failed to 

prove it. Moreover, the plaintiff also failed to prove that defendants are 

tenants over the suit land under their from which it transpires that the 

defendants are in long possession over the suit land. In this respect, 

the claim of the defendant is that they possessed the suit land as 

tenant own Iftikar and subsequently, since 1985 by right of purchase 

he become the owner of the suit land. Under the facts and 
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circumstances, aforesaid as the tenant remain silent for allowing 

period of time since 1985 till 2005 ( Order of the filing suit) and the 

defendants are openly and exclusively possessing the suit land as 

owner since 1985. In my view, the plaintiff is illegal asto stake and 

waived from disturbing defendants title and possession. Accordingly I 

answer and decide this issue is affirmative. 

 

 ISSUE NO. 3.  

 As to whether suit is barred by limitation. In view of discussion 

made in Issue No. 9 above it is seen that as the defendant has been 

able to move his title and possession over the suit land by right of 

purchase through Registered Sale Deed aforesaid dated 31-10-85 and 

the plaintiff failed to instant suit in the year 2005 for eviction and 

recovery of arrear rent from the defendant claiming the defendant 

tenant under him which is apparently filed beyond the period of 

limitation. Accordingly, I answer and decided this Issue in affirmative. 

 

 ISSUE NO. 11 

 In view of above, it is seen that plaintiff has miserably failed to 

prove its case against the defendant and accordingly in my view 

plaintiff is not entitled to get any decree and relief as prayed for. 

 

ORDER 

 

 In the result, considering all aspects the suit of the plaintiff is 

dismissed on contest.  

 Parties are bare this own cost. 
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 Prepare a decree accordingly   

 

 

Given under my hand and seal on this …….. th day of …………….., 2010. 

 

          

Typed & corrected                                       Civil Judge No. 1, 
          By me                                             Kamrup, Guwahati.  
 
 
Civil Judge No. 1,  
Kamrup, Guwahati. 
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IN THE COURT OF CIVIL JUDGE NO 1 : KAMRUP :  GUWAHATI 

 
 
PRESENT  :  Shri J.K. Pramanik, AJS,  
   Civil Judge No. 1, 
                   Kamrup, Guwahati. 
 
 
                     ………..day, the  ……….  day of June,  2011 
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                             TITLE SUIT 361 of 2005 
 
 
Shri Ravinder Pal Singh Sahni       ……………….             Plaintiff (s)                                                                                                                                                                                                                                          
                                                                        
                              -Versus- 
 
Shri Ravindar Singh                       ………………         Defendant (s)  
 
 
 This suit coming on for final hearing on 26/05/2011 in the 

presence of  :-  

 

       Mr. R. C. Sancheti     …………….    Advocates for the plaintiff (s).    
                                                                                                                                                                

                   -And- 
 

1. Mr. A Sattar, 
2. Ms. M. Kumari, 
3. Mr. Z. Mukit, 
4. Mr. R. P. Gupta    ……….…….   Advocate for the defendant (s). 
 

                                        

 And having stood for consideration to this day the Court 

delivered the following judgment :- 

 

 

                                                                     Contd………………… 

Contd………………… 

 

J U D G M E N T 
 

 
  This is a suit for ejectment and recovery of khass 

possession and for realization of arrear rent as well as for declaration 

of right, title and interest of plaintiff and for recovery of khass 

possession.  

 

    Plaintiff’s case in brief is that in the month of July 1994, 
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the plaintiff purchased the suit land measuring 15 lechas 

covered by dag No. 773 of K.P. patta No. 421 of Sahar Guwahati, 

part – II, Mouza – Guwahati together with an Assam type house 

standing thereon as described in the schedule of the plaint vide 

registered sale deed No. 2971 dated 4/7/94. After purchase of the 

said land the plaintiff got his name mutated in the jamma bandi. The 

plaintiff has also been paying the land revenue in respect to the suit 

land, also the municipal holding No. 132 ward No. 128 of G.M.C. has 

been allotted to the plaintiff with respect to the aforesaid Assam type 

house standing over the suit land. The further claim of the plaintiff is 

that before the purchase of the aforesaid land from Ikbal Rasul, he 

was a tenant under him in respect of shop house which was standing 

over 2.3 lechas (11 X 30 feet) of land wherein he was carrying on 

business of trading of machineries and tools under the name and 

style of Rabindar Engineering house at monthly rent of Rs. 600/- and 

on the remaining portion of land measuring 12.7 lechas, there was 

another tenant namely Rabindar Sing, the present defendant at a 

monthly rent of Rs. 1400 under the said Ikbal Rasul. The said 

defendant is running a business of repairing workshop under the 

name and style of Hamdard Engineering Works in the front portion of 

the suit land and remaining 10 lechas of land was vacant land 

wherein the plaintiff subsequently raised a temporary shed in the year 

1997 with due permission of the plaintiff. The land and the shop 

under the possession of the defendant, aforesaid, as tenant is fully 

described in schedule B as suit land. The plaintiff stated that after his 

aforesaid purchase he intimated the defendant as regard as purchase 

of the suit property and accordingly the defendant attorned the 

plaintiff as his land lord and agree to pay him the monthly rent in 

respect of house under his possession at the rate of Rs. 1400/- per 

month to the plaintiff with effect from the month of August 1994. It is 

stated that after attornment as such the defendant paid the plaintiff 

monthly rent up to the March of 2004 and the plaintiff also issued the 
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rent receipt. But from the month of April 2004 the defendant failed 

to pay the rent in respect of repeated demands and requested the 

plaintiff and even after expiry of five months. Thereafter the plaintiff 

going to the defendant asking the payment of arrear rent amounting 

to Rs. 7,000/- and the current rent within seven days of subsequent 

month as per English calendar month when the defendant told the 

plaintiff that he had also purchase the remaining land from other 

brother of Ikbal Rasul which is just adjacent to the plot of plaintiff long 

back sometime in the year 1985 and 1990 and now he desires to 

raise a construction thereon and as such he requested the plaintiff to 

wait for some times more by assuring the plaintiff to make the 

payment of entire arrear rent at a time and accordingly the plaintiff 

waited for the same. Accordingly in the month of January 2005 again 

the plaintiff requested the defendant to make payment of the arrear 

rent then also the defendant prayed for sometimes for the 

construction of the building on his purchased land and then to shift 

that land from the suit land. But the defendant did not construct the 

R.C.C. building even after expiry of the month of August 2005 and 

without paying any heed to the several requests and demands made 

by the plaintiff the defendant refused to pay the arrear rent and 

further rent from the month of October 2005 to the plaintiff by claiming 

himself as owner of the suit land and house and denied the 

relationship of the land lord and tenant. The cause of action for the 

said arose on 4/7/1994 when the plaintiff purchased the suit land and 

on 4/10/2005 when the defendant refused to make payment of arrear 

rent disputing the title of the plaintiff and on different dates too. Hence 

the suit.       

 

   While, on the other hand, by filing written statement the 

defendants denying  the  truth of the  allegations  brought  against 

him,  interalia, stated that the suit is not maintainable, that the suit is 

barred by limitation, the suit is bad for the principle of estoppel, 
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waiver and acquiescence, the suit is bad for non joinder of 

necessary parties, the suit is barred by principal of resjudicata in view 

of the verdict of T.S. No. 245/86 (T. S. No. 7/94). It is stated that 

schedule A and schedule B land is shown in the plaint are identifiable 

with the land alleged to have been purchased by the plaintiff. 

Accordingly denying the plaintiff’s title and locus standi filed the suit, 

the answering defendant stated that he purchased 1 katha 1 lechas ( 

2.81 Are) of land from Iqbal Rasul by way of deed No. 10716 dated 

31/10/1985 and thereby the defendant became the sole owner and 

possessor over the suit land with its clear, unambiguous and specific 

boundary fully identifiable as shown in the said sale deed No. 1. The 

claim of the defendant is that they purchased by the aforesaid deed 

dated 31/10/1985 much earlier then of the alleged purchased of the 

plaintiff on 4/7/1994, as such the question of plaintiff’s title in much as 

relationship of land lord/tenant with respect to the land in question as 

claim by the plaintiff does not arise at all. The answering defendant 

also denied that he had ever been a tenant of Iqbal Rasul and no 

land is ever occupied by him in order to run his business under the 

name and style of M/s Hamdard Engineering Works. Accordingly the 

plaintiff denied the truth of the plaintiff’s claim asserted his title over 

the suit land and house by right of purchase and accordingly prayed 

for dismissal of the suit.  

 

     

     From the pleadings of the both sides, following issues 

have been framed by my predecessor in office vide order dated 

4/8/09 afresh, after hearing both sides.  

 

1. Whether the suit is maintainable in its present form ? 

2. Whether the suit is barred by limitation ? 

3. Whether the suit is bad for non-joinder of necessary 

parties ? 
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4. Whether the suit is properly valued 

and proper court fee is paid ? 

5. Whether the plaintiff is a land lord of the schedule B 

land and the structure standing thereon ? 

6. Whether the defendant is a tenant of the plaintiff in 

respect of the schedule B land and house and the 

temporary structure standing thereon at a monthly rent 

of Rs. 1400/- ? 

7. Whether the defendant was ever a tenant of Iqbal 

Rasul so as to attorn tenancy of the plaintiff on alleged 

alienation of land by Iqbal Rasul in favour of the 

plaintiff ? 

8. Whether the suit is barred by the principles of Rss- 

judicata in view of the verdict of T.S. No. 245/86 (T.S. 

No. 7/94) ? 

9. Whether the defendant is the owner, title holder and 

the possessor of a plot of land measuring 1 katha 1 

lechas of dg No. 1327 of K.P. Patta No. 840 (old), 531 

(new) by dint of purchase from on Iftekhar Rasui ? 

10. Whether the suit is hit by the principles of estoppels, 

waiver and acquiescence ? 

11. To what relief/reliefs the plaintiff is entitled  ? 

 

    In the instant suit during trial, defendant although field 

written statement, but afterwards persistently remained absent during 

the hearing. Plaintiff submitted evidence on affidavit of one P.W. i.e. 

plaintiff herself and exhibited some documents to support her case. 

Accordingly the suit has been taken up for final disposal.    

 

DECISION WITH REASONS THEREON :- 

 

  I have gone through the case record along with the 
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evidence on record. Heard the argument of the learned lowers 

for both sides. Now let me consider and decide the present suit in 

hand issue wise to reach the decision.  

 

ISSUE NO. 1 :- 

 

   This issue relates to cause of action. The case of the 

plaintiff has reveals from the record is that the defendant took from 

him Rs. 6,20,000/-  with interest @ 1.5%per month as loan against 

mortgage of the landed property in his favour by handing over the title  

 

                                                                         Contd………………… 

Contd………………… 

 

deed by the defendant in connection with the said loan on execution 

of a mortgage deed and demand promissory not thereon to that effect 

by the defendant on 23/09/04 and 08/04/06. It is stated that 

subsequently on various dates the defendant also took further 

amount of Rs. 50,000/- as loan by executing demand promissory note 

thereon. Further claim of the plaintiff is that from the conduct of the 

defendant, the plaintiff came to know that the defendant is not willing 

to make any payment for the loan, as such, she issued legal notice 

on 18/08/08 to the defendant asking for payment, but in vain. P.W.1, 

the plaintiff herself also in her evidence on affidavit in chief deposed 

supporting her case, as above.  

 

   While on the other hand by filing written statement the 

answering defendant denied the truth of the plaintiff’s case and inter 

alia, stated that the suit is not maintainable, there is no cause of 

action for the suit, the suit is barred under the provision of Money 

Lenders Act etc. The further claim of the answering defendant is that 

he never took any loan nor mortgaged the loan by executing any 
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mortgage deed nor he executed any demand promissory note as 

alleged. It is stated that the plaintiff being builder wanted to construct 

building over his land in question and accordingly the plaintiff paid 

token of money to the defendant towards the construction of building 

upon his land. But the plaintiff taking advantage of his ignorance and 

simplicity manufactured various documents by procuring his signature 

and filed the instant suit basing on false story upon the said 

deceitfully procured documents. The further claim of the defendant is 

that as the plaintiff failed and neglected to start construction upon his  

 

                                                                         Contd………………… 

Contd………………… 

 

land, having no alternative he had to make agreement with other 

builders.  

 

   In view of above it is apparent that there is a questionable 

dispute between the parties with respect to the subject matter of the 

suit is to be gone into trial and as such in my view the aforesaid 

dispute has given rise to the plaintiff to a cause of action to sue. It is 

also apparent that in the event of plaintiff succeeds, plaintiff is likely to 

get a relief as prayed for. Accordingly I opine that there is cause of 

action for the suit and hence this issue is answered and decided in 

affirmative accordingly.  

 

ISSUE NO. 2 AND 4 :- 

 

   The former issue relates to the point as to whether the 

defendant took the loan of Rs. 6,20,000/- from the plaintiff by 

mortgaging his land and handing over the title deed, while the later 

issue relates to the point as to whether the plaintiff had manufactured 

the said demand promissory note and mortgage in question or not. In 
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this respect it is worthy to mention here that it is the 

defendant’s claim that the demand promissory note and the mortgage 

deed in question is manufactured upon procuring his signatures on 

some papers by deceitful means taking advantage of his innocence 

and simplicity. As such, onus of proof, is shifted upon the defendant 

to prove it, but in the instant case, the defendant led no evidence nor 

took part herein to cross- examine the plaintiff (P.W. 1) to prove his 

defence. Such being the situation the aforesaid allegation leveled by 

the defendant  

 

                                                                         Contd………………… 

Contd………………… 

 

is found to be without any legal basis. As regards claim of the plaintiff, 

that the defendant took from him loan of Rs. 6,20,000/- in question by 

executing mortgage deed and mortgaging the landed property  there  

under and by handing over title deed, the evidence of P.W. 1 

(plaintiff) shows that in her evidence – in- chief categorically stated 

that on 23/9/2004 the defendant  by mortgaging the land standing in 

his name took from her a loan of Rs. 6,20,000/- @ annual interest @ 

14 % per annum and executed the mortgage deed (Ext. 1) wherein 

Ext. 1 (1) to Ext. 1 (4) is the signature of the defendant and also 

handed over the deed of title along with patta. P.W. 1 further stated 

that also on various dates on 28/11/2005, 17/01/2006 and 

08/04/2006 took further amount of Rs. 50,000/- as loan and executed 

a demand promissory note to that effect, lastly on 8/4/2006, which is 

Ext. 4. From the scrutiny of the evidence and record, it is seen that 

the alleged deed of mortgage (Ext. 1) for Rs. 6.2 lakhs is a 

unregistered documents. But in the present case neither the deed of 

mortgage is registered nor the plaintiff has submitted or prove the 

alleged title deed of the defendant alleged to be handed over. As 

such, the alleged mortgage is not proved. Be that as it may, the 
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defendant also did not deny the signing of documents by him, 

what he stated is that he neither took loan nor mortgaged the land as 

alleged. But he admitted receipt of token money but without 

mentioning the amount. Moreover, the defendant failed to rebut the 

promissory note.  

 

   Hence, these issues are answered and decided 

accordingly.  

 

                                                                         Contd………………… 

Contd………………… 

 

ISSUE NO. 3 :-  

 

   This issue relates to the point as to whether the suit is 

barred under the provision of Money Lenders act or not and burden 

lies upon the defendant to prove it, but in the instant case the 

defendant led no evidence in support of his contention. Although it is 

apparent that the transaction is a loan. But there is no evidence to 

show  that  the  plaintiff  is  a  money  lender by profession or that the 

activities of the plaintiff as such is hit by the aforesaid provision of 

law. Hence I answer and decide this issue accordingly.  

 

 

ISSUE NO. 5 AND 6 :- 

 

   These issues relate to the entitlement of the plaintiff to get 

decree or relief.  

 

   In view of what discussed here in above, and in view of 

the evidence of P.W. 1, it is apparent that one M/S Pragjyotish 

Developer and Builders filed T. S. 128/2000, against the defendant 
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with respect to the suit land of this case and in this respect, 

P.W. 1 Smti. Tanushri Paul Choudhury proved Ext. 7 copy of plaint of 

said T.S. 128/2000. It is apparent that the suit land in question is also 

the suit land in the aforesaid pending suit T.S. 128/2000 in much as 

the plaintiff failed to prove the equitable mortgage, as stated abovre. 

Hence, in my view, no decree for sale of the alleged mortgage 

property as prayed for can be granted in the case. But, as the plaintiff  

 

                                                                         Contd………………… 

Contd………………… 

 

has been able to prove the aforesaid loan of Rs. 6,70 lacs (i.e. 

Rupees six lacs seventy thousand) only against the defendant, the 

plaintiff is entitled to get the decree for realization of the loan amount 

with interest.  

 

   These issues are answered and decided in favour of the 

plaintiff accordingly.  

 

 

                                               O R D E R  

 

   In the result, considering all aspects, the suit of the 

plaintiff is decreed on contest with cost against the defendant for 

realization of the entire loan amount of Rs. 6,70 lacs (Rupeses six 

lacs seventy thousand) only with interest @ Rs. 14% p.a. from the 

date of the filing of the suit till realization.    

    

   Prepare decree accordingly. 

 

   Given under my hand and seal of this court, today the 31st  

day of May, 2011 at Guwahati.  
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Dictated & corrected                                                Civil Judge No. 1,  
          By me                                                           Kamrup, Guwahati.  
 
 
 
Civil Judge No. 1,  
Kamrup, Guwahati.  
 
 
 

 


