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     J U D G M E N T  
 

 

 This appeal is directed against the judgment and order 

dated 30-04-2003 passed by Smt. A. Deka, Spl. Judicial 

Magistrate, Guwahati in G.R. Case No. 2945/98 by which the 

present appellants are convicted for the offence punishable 

U/S 147/341/325 I.P.C. and sentencing them to undergo  

for one month R.I.  for the Section 147/341 and R.I. for    
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six months U/S 325 I.P.C. and also convicting them to pay a 

fine of Rs. 300/- each and in default to undergo S.I. for one 

month.  

 

 Briefly stated the prosecution case is that on 21-06-

1998 at about 9.30 AM accused persons namely (1) Md. 

Jamaluddin, (2) Mainul Haque, (3) Abu Bakkar Siddique, (4) 

Jainal Abedin and (5) Afajuddin restrained Md. Mafizuddin 

while he was returning home after fishing along with his 

three children. It is alleged that when Mofizuddin arrived at 

his corn field then the accused persons armed with dagger, 

iron rod and sticks assaulted him which caused injuries on 

his head and other parts of his body. At that time on hearing 

hue and cry when his brother Samejuddin along with his 

wife and son Ramjan Ali appeared there to save Mofizuddin 

from the accused persons, they were also assaulted by the 

accused persons and caused injuries on their persons. An 

ejahar was lodged by PW1 the brother of victim from 

complainant side. Police registered a case and on receiving 

the F.I.R. a case was registered as GDE No. 278 dated 21-

06-98 and as Chaygaon P.S. Case No. 114/98 U/S 

147/341/325/324 I.P.C. and I.O. took the case for 

investigation. On completion of investigation O/C, Chaygaon 

P.S. has submitted the charge sheet against the above 

mentioned accused persons U/S 147/341/325 I.P.C.  

 

 On appearance of the accused persons before the court 

and finding a prima facie case with sufficient ground for 

presuming the commission of offence, the charge framed 
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against all the accused persons U/S 147/341/325 I.P.C. 

When it was read over and explained to the accused 

persons, they pleaded not guilty and claimed to be tried. The 

prosecution side has examined 9 (nine) witnesses in support 

of the prosecution case. The defence side cross examined 

them at length. After closing the prosecution evidence the 

statement of all the accused persons are recorded U/S 313 

Cr.P.C. The plea of defence was total denial and defence 

declined to adduce defence evidence. After hearing 

argument learned trial court has convicted and sentenced 

the accused persons under said sections of law.  

 

 Being highly aggrieved and dissatisfied with the 

impugned order of the learned trial court the present 

appellants preferred the appeal on the ground that learned 

trial court misinterpreted the evidence as there is no clear 

and positive evidence against the appellants and by 

misinterpreting the evidence on record the learned trial 

court arrived wrong conclusion. That there are material 

discrepancies in respect of weapons and injuries and the 

prosecution has failed to specify the name of accused who 

assaulted and who caused the injury. That from the 

evidence of the alleged eye witnesses and that of the 

Medical Officer it is apparent that all the accused/ appellants 

were not involved in the alleged occurrence as such 

conviction is not at all justified. It is further submitted that 

the learned Magistrate did not comply with the mandatory 

provision of Section 360/361 Cr. P.C. So appellants raised 
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objection for setting aside the impugned order passed by the 

learned lower Court. 

 

 I have heard argument advanced by the learned 

counsel Sri T. Sarma for accuseds/appellants and learned 

Addl. P.P. Sri G. Das for the State. I have gone through the 

G.R. Case No. 2945/98 along with impugned order dated 30-

04-03.  

 

 

   : Point for determination : 

 

 Now the point to be decided in this proceeding is 

whether the impugned order of conviction and sentence 

dated 30-04-03 passed by the trial Court is liable to be set 

aside in view of the ground mentioned in the memorandum 

of appeal? 

 

  :- Discussion, Decision & Reasons thereof:- 

 

 Now let us see the evidence on record before coming 

into any final decision.  

 

 PW6 Mofizuddin has deposed that on 21-06-98 he went 

for fishing along with his three minor children and after 

fishing when he entered into his corn field the accused 

persons Javed Jainal, Moinul Haque, Abu Bakkar Siddique 

and Afazuddin assaulted him and had beaten him severely. 

PW6 in his evidence specifically mentioned that accused 
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Moinul beat him on his chest and on hand, when accused 

Siddique causing him injuries by dagger on his head and on 

left side of his back. PW6 further stated that when he 

became senseless then other accused persons had beaten 

him on his head. In his cross examination PW6 expressed 

that accused filed a cross case against the injured person 

over the same incident. Others questions put by defence 

counsel denied by P.W.6. 

 

 PW2 Samejuddin the brother of PW6 deposed that on 

that day of occurrence on hearing hue and cry he rushed to 

the place of occurrence where accused persons had beaten 

him from his back and hit on his head and on his leg. PW2 

further stated that his son Ramjan Ali who followed him to 

the place of occurrence he was also beaten by the accused 

persons. On that moment the neighbouring people gathered 

at the place of occurrence and the accused persons fled 

away from there. They were taken to Somaria Primary 

Health Centre and treated there. PW2 also admitted 

regarding a cross case on the same incident filed by 

accuseds against them.   

 

 PW4 Romjan Ali deposed that on 21-06-98 when he 

was at home he heard hue and cry and along with his father 

Samejuddin (PW2) he went to the place of occurrence, While 

PW4 arived at corn field he saw that all of accused persons 

had beaten Mofizuddin (PW6). At the same moment the 

accused persons also attacked and started to beat 

Samejuddin (PW2) and him (PW4). When neighbouring 
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people gathered there accuseds fled away and injured 

persons were taken to hospital for treatment. PW4 

expressed in his cross examination that the place of 

occurrence was quite near from their house and three 

children were with Mofizuddin (PW6) at the time of 

occurrence. PW4 reveals in his cross examination that there 

is a land dispute between the accused persons with them.  

 

 PW5 deposed that victim Mofizuddin was attacked by 

the accused persons when he was returning home after 

fishing and the occurrence took place on his way back to 

home. The eye witness Monowara Begum as PW7 stated 

that when Mofizuddin was returning home then accused 

persons suddenly attacked him with sticks, iron rod and 

dagger. PW7 made hue and cry, then PW2 and PW4 rushed 

to the place of occurrence. In her cross examination PW7 

reveals that incident took place in connection of some land 

dispute between the parties. The Medical Officer as PW9 who 

stated that on that day i.e. 21-06-98 he examined 

Mofizuddin, Rahman Ali and Samejuddin as there was 

injuries on their body. They approached him without police 

requisition. According to PW9 /M.O. he found some of 

injuries are grievous in nature. M.O. identified his medical 

report and signature. The Investigating Officer was 

examined as PW8 who deposed that he has investigated the 

case and arrested the accused persons during the period of 

investigation and also after completion of investigation he 

submitted the charge sheet against the accused persons for 

the offence U/S 147/341/325 I.P.C.  
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 From the deposition of the prosecution witnesses it 

seems that most of the witnesses are the eye witnesses of 

this case. In his appreciation of evidence learned lower court 

described that first accused person attacked Mofizuddin and 

after that they assaulted PW2 and PW4 who went to the 

place of occurrence for his rescue. It is observed that the 

accused persons used criminal force in prosecuting of 

causing injuries to Mofizuddin, Samejuddin and Ramjan Ali, 

so the accused persons are found and held to be  guilty. It is 

also find out by the learned court that Mofizuddin was 

wrongfully restrained for certain moment. The medical 

reports and evidence of Medical Officer reveals that the 

injuries were somehow serious in nature and injuries caused 

by blunt object using in physical force. In that case the 

accused persons also can be easily be held liable for the 

offence U/S 325 I.P.C. So learned trial court in his opinion 

held liable of the accused persons under the said Sections of 

law and convicted them also for the said offence.  

 

 At the time of argument learned counsel for appellants 

submitted that the accuseds/appellants filed an application 

before the learned trial court to give them a chance for 

adducing defence evidence, but the learned court below did 

not offer opportunity to accused person whereby denied the 

natural justice. So it is submitted that the accused/ 

appellants ought to have given a chance to adduce the 

evidence from their side. It is further argued by the defence 

counsel that the alleged eye witness admitted that victims 

are the accused persons in cross case arisen out of land 
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dispute and the case field by the accused Jainal Abedin, and 

they have enmity for long back due to land dispute.  

 

I have gone through the 313 Cr.P.C. statement of the 

all the accused persons it appears from the record that 

initially the case was remanded to Lower Court after appeal 

hearing on 08-10-10, because learned District and Sessions 

Judge, observed that the statement U/S 313 Cr.P.C. was not 

properly recorded by the learned trial court, so the case was 

remand back to the learned trial court for taking statement 

of accused persons U/S 313 Cr.P.C. properly. After 

completing the statement U/S 313 Cr.P.C. the learned trial 

court passed the fresh judgment and against that order 

dated 30-04-08 the present appeal has been preferred.  

 

 Learned defence counsel took the plea of private 

defence at the time of argument and cited one decision from 

AIR (2002) SC 2980  held that “(A) Penal Cod (45 of 

1860) Ss. 96 Crl. A. No. 602 of 1992 D/- 17-04-2001. 

103, 34- Right of private defence- Persons exercising 

it- Do not intend to commit criminal act- Their object 

to protect person/property- Cannot therefore be 

convicted with aid of S. 34.  

(B) Penal Code (45 of 1860), Ss. 103,304,324- Right 

of private defence-Extent of-Accused in possession of 

field since 50 years- Deceased party entering field and 

start ploughing it- Altercation that took place 

resulting in death of deceased- Some accused also 

receiving injuries on head, a vital part-Prosecution’s 
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omission to explain injuries-Gives rise to interference 

that prosecution has suppressed genesis of incident- 

having regard to nature of injuries received it can be 

reasonable inferred that accused entertained a 

reasonable apprehension that death or grievous injury 

may be the consequence of such assault- Their right 

of private defence therefore, extend to voluntarily 

causing of death of assailants- Accused had not 

exceeded right to private defence- Conviction under 

Ss. 304. Part 1. 324.325 set aside.” 

 

 On the other hand learned counsel for prosecution side 

argued that all the injured witnesses along with other 

witnesses supported the fact that while the  victim with the 

minor child were returning home from fishing, the accused 

persons obstructed him and caused him injury. After that 

they attacked and assaulted on PW2 and PW4. The Medical 

Officer also examined as witness who treated the injured 

persons, supported the injury of the victim persons. 

Appellants argued that the possession of land was declared 

in their favour by Executive Magistrate. But in evidence and 

in statement U/S 313 Cr.P.C. it is not mentioned. Appellants 

again argued that under the right of private defence the 

accused persons compelled to attack and caused injury to 

complainant and others. Plea of private defence ought to 

have taken from the initial stage of trial, but not in belated 

stage. Neither in evidence nor in 313 Cr.P.C. statement the 

accused person pleaded that plea. Only on appeal stage the 

right of private defence plea cannot be taken.  
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 In the instant case learned trial court held that all the 

prosecution witnesses supported the case and their 

evidences corroborated with the evidence of complainant 

regarding assaultation of victim persons. The learned court 

below finds that the evidences of eye witnesses in their 

effort tried to resque the victim person when appellants 

attacked and assaulted him. The submission of the learned 

counsel for appellants is that the learned trial court illegally 

invoked the jurisdiction in taking cognizance of offence 

under the said sections against the accuseds/ appellants and 

there is nothing to show in evidence of medical documents 

that the accused persons caused serious injuries U/S 325 

I.P.C. Regarding land dispute it seems that some cases are 

pending between the parties in respect of land; It is 

submitted by the learned counsel for appellants that it is not 

a sudden attack but there was long enmity between the 

parties. It is also submitted that a cross case is pending 

between the victim/complainant and the accused persons. 

According to the learned counsel for the appellants, learned 

trial court has acted which was not legal tender in evidence 

as per provision of Indian Evidence Act; and the trial court 

committed serious error of law in convicting the 

accuseds/appellants.  

 

 I have gone through the submission and the decision of 

the Hon’ble Superior court submitted by the learned counsel 

for appellants. It is crystal clear that the plea of private 

defence raised by the appellants side is not applicable at the 

appellants sage because at the belated stage that plea 
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cannot be taken.  It seems that neither at the evidence 

stage nor in their statement U/S 313 Cr.P.C. the accused 

persons had taken that plea. Even the accuseds/ appellants 

did not adduce themselves as defence witnesses to prove 

the private defence which plea they have taken only at the 

time of argument.  

 

After going through the discussion and observation it 

appears that regarding the section 147, the evidence and 

other materials are not clear and specific. After going 

through the record of Lower court and evidence of witnesses 

it is not clear exactly in which place on which land the 

incident occurred, so in my considered view Section 147 

I.P.C.  is not attracted in this case and regarding Section341 

I.P.C.  also there is no direct and positive evidence that the 

victim and other injured persons were restrained by the 

accused persons at the time of occurrence. There none of 

the eye witnesses had seen that the victims were restrained 

by accuseds at the time of assaulting and in my view the 

prosecution has not able to prove this Section 341 I.P.C. 

against the accuseds/ appellants and the appellants are not 

liable for the offences U/S 147/341 I.P.C.  

 

 It appears from the evidence of prosecution witnesses 

that there is chain of corroboration of evidence of PW2, 

PW4, PW7 and PW9 regarding injury of victim persons. 

Inspite of having minor contradictions and discrepancies the 

evidence of eye witnesses in respect of alleged offence, the 

prosecution has been able to prove the offence U/S 325 
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I.P.C. against accuseds/ appellants. From the evidence of 

witnesses and on perusal of the lower court  record I am of 

the opinion that the complainant had received full support 

from other witnesses regarding causing grievous hurt to 

victim Mofizuddin and also caused injuries to PW2 and PW4. 

   

 From the facts and circumstances it seems that there 

are some credible evidence to held that the accuseds/ 

appellants are guilty of committing offence U/S 325 I.P.C.  

but they could not be held liable U/S 147/341 I.P.C. Learned 

court below heard the accuseds/ appellants on the point of 

their sentence. However for the interest of justice, in my 

considered view that lesser sentence will meet the ends of 

justice.  

 

       O R D E R 

 

 In view of above discussion and observation this 

appellate court feels it expedient in the interest of justice to 

modify the sentence instead of convicting them R.I. for 6 

(six) months they are to suffer R.I. for 3 (three) months U/S 

325 I.P.C. and to pay a fine of Rs. 300/- in each i.d. S.I for 

one month.  

 

 In the premises, the judgment and order passed by 

Learned trial Court on 30-04-03 is hereby upheld after 

modification. Accordingly the appeal is dismissed on contest.  
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 The accuseds/ appellants are directed to surrender 

before the learned trial court within a period of one month 

from the date of order to serve out their sentences.  

 

 Send back the case record with a copy of the judgment 

to the learned trial court forthwith. 

 

 Judgment is prepared and delivered under my hand 

and seal of my Court on this 21st   day of April, 2011.  

 

Dictated & corrected by me. 

 

    (M Rongpi)                      (M Rongpi) 

Addl. Sessions Judge                                      Addl. Sessions Judge 

   Kamrup: Guwahati                 Kamrup: Guwahati  

 

 

 


